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May it please the Court:

Whether motivated by political expediency or simply faulty reasoning, the Transportation
Cabinet improperly denied Reclaim Our Culture Kentuckiana’s (ROCK’s) specialty license plate
application even though ROCK’s application met all reciuisite statutory criteria for issuance of
the plate. KRS 186.164. The Cabinet’s purported grounds for the denial are inconsistent with
the controlling statutory language and the Cabinet’s own prior decisions under this statute, are
wholly unsupported by the record, and are contrary to law.! KRS 13B.150(2); see also Ky.
Const. § 2. The denial also—apparently for the first time ever—applies the controlling statute
to unconstitutionally discriminate against faith-motivated organizations. U.S. Const. ‘amend.
X1V, § 1; Ky. Const. § 3. The Cabinet’s erroneous denial must be reversed.

BACKGROUND

ROCK is a nonprofit organization that exists to defend and sustain the founding
principles upon which our country was built, and to promote a wholesome culture in which all
families can flourish. Among other things, ROCK works to protect women, children, families,
and communities from the harms associated with pornography, obscénity, and the sex industry.

ROCK submitted an application for a specialty license plate on November 26, 2007,
[Application for Specialty License Plate & Attachments, attached hereto as Exhibit A]* The
application contained detailed information demonstrating ROCK’s compliance with KRS
186.164, which establishes the requirements for specialty license plates. [/d.]. Attached to the
application was a mock illustration of the propoAsed plate, which bore the inscription “In God We

Trust” embossed over the background of the American flag. [Id]. Also attached to the

! The denial was arbitrary and capricious, in excess of the Cabinet’s statutory authority, in violation of constitutional
and statutory provisions, and without the support of substantial evidence.

2 All materials constituting the “administrative” (and legislative) record in this matter will be jointly submitted in
their entirety to the Court prior to the completion of briefing.
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application was the proposed form that would be given to individuals who would purchase
ROCK’s specialty license plate if it were approved. [Id.]. The proposed form clearly described
ROCK’s mission and the specific uses for the proceeds from the specialty license plate. The
proposed form explained:

Reclaim Our Culture Kentuckiana (ROCK) is a nonprofit

organization dedicated to building stronger communities and

families and creating a wholesome environment in which all

families can flourish. The donated funds will be used to support

public awareness campaigns, education initiatives and related

activities designed to raise awareness and address the harms to

families, children and communities associated with pornography,

obscenity and the sex industry, including internet pornography and

the sexual predators, as well as programs that provide victim

assistance to women who desire to permanently leave the sex

industry and/or those that have been harmed or victimized by sex

related offenses or sexual addiction.
[Id.]. It is impossible to imagine a plate purchaser being confused by the intended use of their
voluntary contribution.?

While ROCK’s application was pending, and after apparently recognizing the goodwill

(and, more importantly, the related funds) this plate could engender, elected politicians soon
developed a sudden interest in a flag-themed license plate bearing our national motto. Any
decision on ROCK’s application was uncharacteristically and inexplicably delayed by the
Cabinet. ROCK was eventually informed that the Cabinet was delaying action on ROCK’s
application because a legislator had, after ROCK’s application was made, introduced a bill

seeking to use ROCK’s proposed plate for other purposes. [See Wickens Letter February 5,

2008, attached as Exhibit B.] That legislation was not enacted.

* All specialty license plates are subject to a $25 fee that goes to the state. KRS 186.164(11). On top of that, a
purchaser of a specialty plate may give a voluntary contribution—not to exceed $10-—that is remitted to the
organization that sponsored the specialty plate. KRS 186.164(12). By statute, every purchaser of a specialty plate
has a right to opt out of paying this voluntary contribution. Id. The proposed purchase form submitted by ROCK
clearly informs prospective purchasers of their right to opt out of the voluntary contribution that goes to ROCK.
[See Proposed Purchase Form, included in Exhibit A.]




After the end of the 2008 legislative session, ROCK followed up with the Cabinet on the
status of the approval process. [Wickens Letter April 24, 2008, attached as Exhibit C.] The
Cabinet finally agreed to consider ROCK’s application, and the Cabinet’s Specialty License
Plate Committee met with ROCK representatives to discuss the application. No concerns were
raised at that meeting by the Cabinet regarding any aspect of ROCK’s application. [Wickens
Letter June 9, 2008, attached as Exhibit D.] ROCK did, however, inform the Committee it
would make any necessary changes to its proposed plate design or application to facilitate
approval. [Id.]

Nonetheless, on July 11, 2008, the Cabinet erroneously denied ROCK’s application.
[Letter Denying ROCK’s Application for a Specialty License Plate, attached as Exhibit E.] In its
letter, the Cabinet cited three reasons for denying the application: (1) it believed that the
proposed license plate would not readily identify the operator of a motor vehicle bearing the
plate as a member of ROCK, or a supporter of its work, mission or goals; (2) the General
Assembly considered—but did not pass—Ilegislation that would have created a similar license
plate without allowing any of the proceeds to go to ROCK; and (3) the Cabinet believed that
ROCK was promoting a specific faith and/or religious position. [Id] Each of these purported
reasons was arbitrary and capricious, contrary to law, and unsupported by evidence.

Following the denial of its application, ROCK invoked the peculiar, unnecessary—and
unconstitutional—“appellate” process prescribed by KRS 186.164(10) by appealing the
Cabinet’s decision to Transportation Committees of the Kentucky House of Representatives and

Senate.* The Senate Transportation Committee heard testimony from representatives of both

* The appellate process prescribed by KRS 186.164(10) is clearly an unconstitutional violation of the principle of
separation of powers. Adjudicating appeals of agency decisions is a judicial, rather than legislative, function.
Sections 27 and 28 of the Kentucky Constitution require that this function be exercised exclusively by the
judiciary—mnot the legislature. Nevertheless, even if one were to assume that KRS 186.164(10) is constitutional, that
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ROCK and the Cabinet. It then adopted a resolution overturning the Cabinet’s denial of ROCK’s

5 This resolution subsequently passed the full Senate as well. [cite Resolution,

application.
attached as Exhibit F.]

In the House Transportation Committee, however, no testimony was allowed. Indeed, the
Chair declined to acknowledge any representative from ROCK. Instead, the Chair merely
informed the Committee that a denial letter from the Cabinet and a letter of appeal from an
organization applying for a specialty “In God We Trust” license plate had been received.® The
Chair further informed the Committee that no further action was required of either him or the
House Transportation Committee, contrary to the plain language of KRS 186.164(10) which
requires the House Transportation Committee to consider the appeal.

ROCK thereafter filed this action, in which it seeks: (1) a declaration that the Cabinet
acted arbitrarily, capriciously, without authority, erroneously, unconstitutionally and/or contfary
to law in denying ROCK’s application for a specialty license plate; and (2) an injunction

requiring the Cabinet to grant ROCK’s application for a specialty license plate based on the

administrative record and the provisions of KRS 186.164.

would not affect this case. It is black letter law in Kentucky that an aggrieved party has a right to judicial review of
an agency decision. See Am. Beauty Homes Corp. v. Louisville & Jefferson County Planing & Zoning Comm’n, 379
S.W.2d 450, 455-57 (Ky. 1964). Accordingly, ROCK has a right to pursue this appeal regardless of the effect of
KRS 186.164(10).

3 A video record of the Senate proceedings will be included in the “record” submitted to the Court.

§ A video record of the House proceedings will be included in the “record” submitted to the Court.
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ANALYSIS
L. ROCK is entitled to judgment because the Cabinet’s stated reasons

for denying ROCK’s application for a specialty license plate are

legally invalid under KRS 13B.150(2).

The primary issue in this case is whether the Cabinet’s stated reasons for denying
ROCK'’s application are legally valid.” An agency’s decision is legally invalid when it is either
arbitrary and capricious, in excess of the Cabinet’s statutory authority, in violation of
constitutional and statutory provisions, or without the support of substantial evidence. KRS
13B.150(2). The Cabinet’s decision is clearly invalid under this test.

The Cabinet denied ROCK’s application for a specialty license plate for three stated
reasons: (1) it believed that the proposed license plate would not readily identify the operator of
a motor vehicle bearing the plate as a member of ROCK, or a supporter of its work, mission or
goals; (2) the General Assembly considered—but did not pass—legislation that would have
created a similar license plate without allowing any of the proceeds to go to ROCK; and (3) the
Cabinet believed that ROCK was promoting a specific faith and/or religious position. Each of
these reasons is either arbitrary and capricious, in excess of the Cabinet’s statutory authority, in
violation of constitutional and statutory provisions, or without the support of substantial

evidence. Therefore, the Cabinet’s decision clearly cannot be allowed to stand, and ROCK is

entitled to judgment as a matter of law. KRS 13B.150(2); Ky. Const. §2.

7 Because this is a pure question of law that involves no genuine issues of material fact, this case should be decided
at the summary judgment stage. CR. 56.03; Steelvest, Inc. v. Scansteel Serv. Ctr., Inc., 807 S.W.2d 476, 480 (Ky.
1991).




A. The Cabinet’s belief that the proposed license plate would not
readily identify the operator of a motor vehicle bearing the
plate as a member of ROCK, or a supporter of its work,
mission, or goals is not a legally valid basis for denying
ROCK’s application.

The license plate proposed by ROCK depicted the words “In God We Trust” embossed
over the backgrouﬁd of the American flag. It did not include ROCK’s logo or identify ROCK as
the sponsor of the plate. The cabinet cited this as a basis for denial, and opined that the proposed
plate would not readily identify the operator of a motor vehicle bearing the plate as a member of
ROCK, or a supporter of its work, mission, or goals. [Ex. E].

The flaw in this reasoning is that it completely ignores the fact that ROCK—as it was
required to do—submitted a proposed form to be filled out by those seeking to purchase ROCK’s
proposed specialty plate, and that proposed form clearly identified ROCK and its mission and
explained how the proceeds from the plate would be used by ROCK. [See Proposed Purchase
Form, included in Exhibit A.] Anyone seeking to purchase the “In God We Trust” license plate
proposed by ROCK would first have to fill out the proposed form for that license plate. In so
doing, they would necessarily learn that (1) their purchase of the‘plate supports not only the
message on the plate, but also the messenger behind the plate—i.e., ROCK—and (2) the
purposes for which the voluntary contributions could be used. Plate purchasers would also have
the choice to “opt out” of the voluntary contribution for the specialty plate. [Id.; see also
footnote 3 supra.] There is absolutely no way that anyone who does not want to support the
stated purposes could be misled into purchasing the license plate. Thus, the Cabinet’s contrary
conclusion is arbitrary and capricious, and is not supported by the evidence in the record. See

Nat’l Ass’n of Home Builders v. Defenders of Wildlife, 551 U.S. 644, 658 (2007) (holding that an

agency acts in an arbitrary and capricious manner when its decision runs counter to the evidence




before it); Ky. Retirement Sys. v. Heavrin, 172 S.W.3d 808, 814 (Ky. App. 2005) (holding “that
an agency acts arbitrarily when it denies relief to a party and the record compels a contrary
decision in light of substantial evidence therein” (citing Bourbon County Bd. of Adjustment v.
Currans, 873 S.W.2d 836, 838 (Ky. App. 1994))).

Moreover, by denying ROCK’s application on the basis that the proposed specialty plate
would not readily identify the operator of a motor vehicle bearing the plate as a member of
ROCK, or a supporter of its work, mission, or goals, the Cabinet acted in excess of its statutory
authority. The KRS 186.164(9) criteria for granting or denying an application for a specialty
license plate do not include any requirement that a specialty plate readily identify the operator of
a motor vehicle bearing the plate as a member or supporter of any organization. Nothing gives
the Cabinet the authority to deny an application for a specialty license plate on the basis that the
proposed plate would not readily identify the operator of a motor vehicle bearing the plate as a
member of ROCK, or a supporter of its work, mission, or goals. Therefore, the Cabinet acted
outside its statutory authority by denying ROCK’s application on that basis.

But even if the Cabinet has authority to deny applications on that basis, it has exercised
that authority so inconsistently that its denial of ROCK’s application is plainly arbitrary and
capricious. In recent years, the Cabinet has approved several specialty license plates that bear no
indication of who sponsored the plate or how the proceeds from the plate will be used. For
example, the Ryder Cup license plate includes the Ryder Cup logo, but it gives absolutely no
indication that the plate was sponsored by the Kentucky Sports Authority or that the proceeds
benefit the Kentucky First Tee charity. [See List of Specialty License Plates Recently Approved,
attached as Exhibit G.] The sponsor and beneficiary have no direct connection with the Ryder

Cup event portrayed on the plate. Likewise, the Autism Awareness specialty license plate bears




no marks that would identify its sponsor and beneficiary. [/d.]. And the Linemen specialty
license plate—which shows linemen working on a utility pole and carries the inscription, “Power
For Your Community”—gives no indication that it was sponsored by the Grayson Rural Electric
Cooperative Corporation or that the proceeds from the plate benefit vocational training at
Kentucky Community and Technical Colleges. [Id]. These plates suffer from the same
supposed defect as ROCK’s proposed plate: they do not readily identify the operators of motor
vehicles bearing them as members of the sponsoring organizations, or supporters of the work,
mission, or goals of the sponsoring organizations. And, yet, they were approved by the Cabinet.
By approving these plates while denying ROCK’s proposed plate, the Cabinet has acted
inconsistently in similar situations. It is well established that such inconsistent conduct is
arbitrary and capricious. See, e.g., Henry Ford Health Sys. v. Shalalé, 233 F.3d 907, 912 (6th
Cir. 2000); Sierra Club N. Star Chapter v. LaHood, 693 F. Supp. 2d 958, 974 (D. Minn. 2010);
United States v. S. FUnion Co., 643 F. Supp. 2d 201, 214 (D.R.I. 2009). Thus, the Cabinet’s
decision cannot be allowed to stand.
B. The fact that the General Assembly considered—but did not
pass—Iegislation that would have created a similar license
plate without allowing any of the proceeds to go to ROCK is
not a legally valid basis for denying ROCK’s application.
As previously explained, KRS 186.164(9) sets forth the criteria by which the Cabinet
must evaluate applications for a specialty license plate. However, nothing in KRS 186.164(9)
(or any other statute) gives the Cabinet the authority to deny an application for a specialty plate
application on the basis that the General Assembly considered—but did not pass—legislation
that would have created a similar license plate and directed the proceeds to a different recipient.

Nevertheless, the Cabinet explicitly denied ROCK’s application on this very basis. In doing so,

the Cabinet clearly acted outside its statutory authority.







